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Study of the history of institutions and systems reveals that the survival of social, economic, political and legal systems depends on the public good they serve.  As the Bible says, “Every tree that does not bear good fruit will be cut down and thrown into the fire.” [Matt. 7:19.] The fruits in case of institutions and systems are the benefits that they bring to humanity. Intellectual Property Rights (IPRs) are no exception.

2.
IPRs are creations of law. The IPR system evolved as a solution to the problem of rewarding creativity and inventiveness. These are the sources of knowledge and wisdom. Knowledge in most traditions had been held as sacred and not subject to mundane laws, for long. Appropriation of the gains of knowledge to purely one’s own personal well being was considered as against the grain of wisdom, since knowledge is that which liberates -- Sa vidya ya vimuktaye.  This has been the guiding principle of India. In the West too, knowledge was for public good and also ‘public goods’ since “non-rivalry and costly exclusion generally apply to their use”. [Pinoda].  The enclosing of the public space of knowledge into private property is a modern phenomenon.

3.
It is after the Middle Ages, with the Renaissance, when there was a great explosion of knowledge that intellectual property rights as private property really emerged though some evidences suggest that certain rights similar to patent were in existence in ancient Greek city states. The Venetian Patent statute of 1474 is considered the mother of all patent protection notwithstanding the awarding of a patent in the Republic of Florence in 1421. The statute of Monopolies of 1623 of England buttressed this trend. The Constitution of the United States of America included a provision of protection of IPRs in it Article I, Section 8, Clause 8 of that constitution reads, 

the Congress shall have power ... to promote the progress of science and useful arts, by securing for limited times to authors and inventors the exclusive right to their respective writings and discoveries.

4.
The regime of IPRs started with the grand objective of protecting the interests of the producers of knowledge.  The underlying philosophy, as stated in the legend on the cupola of the Headquarters building of the World Intellectual Property Organisation at Geneva is to ensure economic return for the creators of art and invention. This concept also finds reflection in Article 27 of the Universal Declaration of Human Rights:

Everyone has the right to the protection of the moral and material interests resulting from any scientific, literary or artistic production of which he is the author.

This is unexceptionable.  Every individual who puts in an effort has a right to reward.  Manual workers contribute to goods and services which they or others enjoy and for which they are paid in kind or cash.  The intellectual efforts of creative minds generate ideas and expressions which are also enjoyed by humanity.  It has been easy to measure and quantify physical effort and also judge their qualitative value.  Appraisal of cerebral effort and the value of the resultant creation has always been a complex and rather difficult problem.  More importantly replication of a physical good or service required an equal effort as in the first case whereas in the case of intangible product, such as an idea or expression, in reproducing, the quality and quantity of intellectual efforts are quite incomparable.  This dichotomy created the special problems in extending the common system of paying for a person’s physical inputs through an assessed standard value per hour.  In the physical goods and services sector, replication really did not pose a major problem since the effort was more or less even in all cases whereas in the case of an idea or expression, once it is created, any one else can reproduce or use the same without the intellectual travails that the creator had undergone initially.  This creates a dilemma for the innovator or creator: if he makes his work public others may copy or use the same without paying him and if he does not make public, the purpose of creation is defeated.  IPRs have been designed as the solution to this.  They provide a mechanism that ensures that though the creator makes public his invention or creation, which, in any case it is intended to be, another does not misappropriate the same and makes a profit, which justly ought to have gone to the originator.

5.
The nature of IPRs is that of a social contract – a contract between the sovereign State and the individual. The individual agrees to reveal his creation/invention and, in return, the State agrees to give certain exclusive rights for a limited period. The conditions normally attached with the granting of a patent also stress the obligation to the public of the patentee such as commercial exploitation of the invention, making the patented product available to the general public at reasonable price, etc. The exclusive rights enable the owner to reap economic and moral returns from his intellectual work and ensure that another person does neither misappropriate the same nor make easy money out of it.  This social contract is a marriage between private good and public interest. 

6.
In the case of patent protection, the inventor agrees to make public  his invention; in return he gets exclusive or monopolistic rights on commercialising his invention for a prescribed period such as twenty years as the case in most countries now.  The exclusive rights help him to create wealth which will recoup the investment, both physical and intellectual, that he made in creating the knowledge and also will give him profit as a reward for his effort and also as an appreciation of the contribution by the society. The revelation gives the public, access to the knowledge. Instead of re-inventing the wheel, they can build on the knowledge and improve the same. The knowledge creation contributes to the knowledge stock of humanity. The wealth creation can also be made to contribute to public weal. The common good result in both the cases occurs in an indirect manner. 

7.
Be that as it may, the inventions could affect public health in a more direct way. Besides, the inventions should contribute to bettering of human condition. This would be possible only if the fruits of the inventiveness are accessible and available to the people in an affordable way. The system has to ensure this. The period limitation for a patent is one way of ensuring access. Further, exclusivity for the limited period also needs to be tempered with public interest concerns. Enjoyment of exclusive rights with total disregard of common weal will boomerang. Compulsory licence provisions in most patent legislations are to be viewed from this angle.

8.       While patents protect new ideas, copyrights protect their expressions. That could be in the form of literary, dramatic, musical and artistic works or cinematograph films. People get access to knowledge through expressions. While uninhibited right to express any idea is available, once an idea is expressed in a particular way or format, another cannot copy it. This is the essence of copyright protection. Here too, the rights ensure further creativity. If the expressions are freely copied, people will be reluctant to make them public as, then they will not be able to reap any economic return from their effort. Further, they also get disheartened if their authorship does not get recognised. The copyright system through the economic and moral rights, guarantees both. The system contributes to public interest through incentivising more creativity, which will become common heritage of humanity after a specific period. However, as in the case of patents, here too certain extra access needs to be provided to ensure better creative outputs. Generally the copyright laws provide for this in what is known as fair use provisions which permit uses in certain circumstances without any specific permission from the copyright owner.

9.     The tension between private right and public good always characterised Intellectual Property policy.  Resolving this tension between private interest and public good is the major challenge of IP policy. Different models have evolved over time on solving this issue.   

10.     The Gowers Review of Intellectual Property, a United Kingdom (UK) task force, which studied the IP laws of UK, mentions four models of tackling this issue. The US model considers knowledge as a form of property and, therefore, belonging to the individual, and consequently, public rights are exceptions.  In the second model, knowledge is an asset first and a public resource second. In this model, the rights of producers get precedence over those of the consumers or the public. According to Gower, this is the model followed by the UK. The third model is diametrically opposite to the U.S. model. In this, knowledge is first a public resource and only secondly a private asset. In this model, public interest is the basis of IP policy.  Here public interest provisions are “rights’ and not exceptions, the exclusive rights rather being the exceptions.  Gowers’ fourth model is ‘cyber-socialism’. In this model knowledge is only a public resource and not to be restricted. Examples are the case of Linux operating system and Wikipedia. However, the Report finds this model unworkable.

11.    The Indian model is closer to the United Kingdom model. Generally it is a balanced regime where the need for incentives for creativity and innovation is matched with the need of the society to enjoy the fruits of the same. 

12. The Patent law effectively balances and calibrates Intellectual Property protection with public health, national security and public interest concerns.   Section 83 of the Patents Act is a beautiful illustration of the balanced approach as it sets out the general principles applicable to the working of patented inventions.  It states upfront that while patents are granted to encourage inventions,

the protection and enforcement of patent rights contribute to the promotion of technological innovation and to the transfer and dissemination of technology, to the mutual advantage of producers and users of technological knowledge and in a manner conducive to social and economic welfare, and to a balance of right and obligation.

The section goes on to stress that the patent should not impede protection of public health and nutrition and should, instead, act as instrument to promote public interest especially in sectors of vital importance for socio-economic and technological development of India. Another general principle enunciated therein is that patents granted to make the benefit of the patented inventions available at reasonably affordable prices to the public.

13.
A number of safeguards have been included in the Act to protect public interests.  Availability of products at reasonable price is ensured through the provision of compulsory licence.  Such a licence can also be issued to deal with circumstances of national emergency, extreme urgency or public non-commercial use.  Government has the powers to allow parallel imports to ensure availability of patented drugs at reasonable prices.  The import need not be only from a person authorised by the patentee.  Besides, with a view to making available patented drugs through government dispensaries, hospitals, etc., the government can import patented drugs without the consent of the patent holder. For a public purpose the government can compulsorily acquire patent rights.  Non-working and the patented invention not being available to the public at reasonably affordable price are grounds for revocation of a patent.  Further, a patent can be revoked in public interest if it is prejudicial to the public or exercised in mischievous manner and also in the interest of security of the country. As per the Indian law, those interested in manufacturing generic version of a patented product on expiry of the patent can make necessary preparations for a production even during the validity of the patent. This provision facilitates availability of generic version of the patented product at competitive prices immediately on expiry of the patent.  Most importantly, no patent is allowed for a new use of a known drug or substance, that is to say, mere discovery of a new form, use, property, process, etc., of a known substance which does not result in enhanced efficacy is not patentable, and salts, esters, ethers, polymorphs, etc. of known substance are to be considered to be the same substance until these differ significantly in properties with regard to efficacy.  

14.
The Copyright Act, similarly, contains a number of provisions which take care of the public good. It contains provisions for compulsory licence to publish works withheld from public and unpublished Indian works, licence to produce and publish translations of foreign works not made available in India, etc. It has an elaborate section which details the uses of a work which are not infringements. These include a fair dealing with a literary, dramatic, musical or artistic work, private use including research, making copies or adaptation of a computer programme by the lawful possessor of a copy as a back-up one, reverse engineering and de-compilation for operating inter-operability of an independently created computer programme with other programme, making copies of a computer programme for non-commercial personal use, fair dealing with a  work for reporting current events, reproduction for judicial proceedings, reproduction by legislatures and their secretariats, reproduction by teachers during instructional and examination process, performance by educational institutions, and so on.

15.   Over the decades, the IP regime extended and covered so much of the ‘commons’ that now there is a serious apprehension in the minds of many philosophers of IP that perhaps it is adversely affecting the public good.

16.
As already mentioned, knowledge was considered as a public resource or ‘goods’ in the ancient times.  In the pre-Renaissance days, this did not become a major issue with creators as reproduction was not an easy process.  Till the invention of printing press with movable types, manuscripts had to be copied manually and that necessitated employment of a mass of people for very long hours.  With the invention of   printing technology, it became possible for a book to be copied any number of times through an economical and easy process, taking literally away the control which the author had over the reproduction.  In the case of inventions also, the process of exploitation became easy.  

17.    The concept of ‘commons’ lead to certain interesting situations.  Some people, other than the creator were able to make huge profits out of the inventions or creations on which, perhaps the creator had spent his lifetime and who still lived in penury.  Also in some cases, it would create so chaotic market conditions that many publishers could simultaneously produce copies of the works resulting in unreasonably high supply against the demand.  This would make the publishers bankrupt.  Publishers, therefore, would be reluctant to take up publication of a work lest another may also do so and eat into his legitimate profit.  Resultantly, the author would have difficulty in reaching his work to the public.  In the case of inventions the apprehension of the same being reproduced or used without any return for the inventor could force them not to make public the details of the same.  This situation would deny the public access to the knowledge.  It also could be a disincentive to the commercialization of new ideas.  Consequently, the tendency of enclosing the ‘commons’ with the limited objective of ensuring a fair return to the creator and generating ‘conducive’ conditions, according to them, for making public the new ideas and expressions, increased among policy and law makers, over the years.  Result was a steady reduction of the public space.

18.   Developments in technology have created new challenges to the question of balancing of the private and public interests.  The threat increasingly is to the ‘commons’.    The emergence of digital technologies and Internet created a situation of empowerment of the individual.  Copying of a book or music or a film is now literally child’s play.  With the click of a button one can copy a massive work and distribute it to millions of users across the globe simultaneously.  Copyright laws generally permitted private individual use without specific authorizations.  In the new situation, this could be misused.  The solution devised is to introduce technological locks.  Since the locks do not distinguish between copying for private and commercial purposes, they do not allow the private copying rights which the individual had earlier enjoyed.  It also took away from him his right to informed decision making as earlier used to be there, for example, in the case of deciding to buy a book after browsing through the same, since browsing in the computer involves copying.  Thus, the fair use provisions which are available in the law become infructuous in the face of the new technologies, thereby considerably shrinking the ‘commons’, nay, rather denuding it.

19.
In the case of patents, the threat to the ‘commons’ has increased in a different way.  Patenting of a product, with minor modifications over the existing one, results in keeping that product out of public domain for periods much longer than the original patent period.  Cleverly calibrated patents of minor improvements can theoretically keep a product within the monopolistic rights of the patentee to very long stretches of time.  This both affects affordable access to the fruits of the inventions as well as restricts further progress by denying improvement on the same to be made by the others.

20.
Another kind of assault on the ‘commons’ is made by obtaining patents over traditional knowledge.  Uses of a product which are common knowledge in one country but unknown in another country are patented in the latter where, later, the import of that product from the former could be prevented.  The patents for turmeric and ‘neem’ products in the USA and Europe are examples.  

21.
Gene patenting causes a problem of a different kind.  Since the gene continues to be in the mother plant or animal, products using the mother plant could be blocked.

22.    The case of Moore vs. Regents (1984) brings out another issue posed by the ‘enclosures’.  In this case, the doctors of University of California extracted and patented the cell lines of one John Moore, who was undergoing treatment, without his permission.  The case finally led to the interesting decision of the US Supreme Court that though his body is owned by Moore, his genetic code is not his property and could be owned by the one who decodes it.

23.
Policy approaches of extremes, viz. of allowing  too vast ‘commons’ and too wide ‘enclosures’ are both dangerous.  Too large a public domain would lead to the ‘tragedy of the commons’ a phrase created by Garret Hardin, Professor of Biology in the University of California, in 1968.  It describes a potentially unsustainable  situation, in which a multiplicity of owners have the privilege to use a common resource with no one the right to exclude others.  The tragedy is in that no one is interested in or prepared to maintain the same.  It is a kind of anarchic situation. 

24.
The opposite will also be a disaster or ‘tragedy of the anti-commons’ in the words of Michael A. Haller, Professor of Law, Duke University, used by him for the first time in an article in the Harvard Law Review, in 1998.  In this situation, multiple IPR owners, each armed with the right of exclusion, will see to it that no one really uses the inventions.  This phenomenon is seen in drugs, advanced machine parts, etc. New research on frontier areas of technology such as in pharmaceuticals and Information Technology hardware is often related to a multiplicity of upstream products which may be in patented regime.  It is extremely difficult to identify each small product or minor invention that may have a bearing on the final new product.   Many a time, researchers are unaware of the existence of patents in certain products which occur at intermediary stages in their research and get to know of the same only when the product enters the market.  Sometimes, a competitor denies permission to use a product, which is one of the  ingredients in the product of a company, thus stalling a new product.  Too expansive claims of patents also pose problems as they could be used to prevent the launching the new product.  All these have great bearing on public health and R&D.

25.
The right balance between IP rights and public rights could vary, depending on the contexts.  For example, in a country where common people can afford costly medicine because of availability of social security or insurance coverage, the rights of the public for a compulsory licence, when drugs are overpriced, could be narrower than in a country where the affordability is low.  The balance could also vary depending on the field of technology and their relevance for public welfare.  In a country with low computer and internet penetration, the problems of digital technology are smaller and, therefore, the fair use rights could be much wider.  The flexibilities could vary.  The balance depends upon technology, market parameters, level of R&D and so on.

26.    The concept that IPRs should take care of the public good has found reflection in the Universal Declaration of Human Rights.   Para 1 Article 27 reads,
Everyone has the right freely to participate in the cultural life of the community, to enjoy the arts and to share in scientific advancement and its benefits.

27.
Even in the Agreement on Trade-Related Aspects of Intellectual Property Rights (1994),  a treaty criticised vehemently by many ‘IPR – Left’ advocates, this concern is reflected.  The objectives set out in Article 7 of the Agreement are for a balanced IPR regime.  The Article reads as under:  

The protection and enforcement of intellectual property rights should contribute to the promotion of technological innovation and to the transfer and dissemination of technology, to the mutual advantage of producers and users of technological knowledge and in a manner conducive to social and economic welfare, and to a balance of rights and obligations.

Further, Article 8 enunciates the basic principles guiding the Agreement in the following words: 

Members may, in formulating or amending their laws and regulations, adopt measures necessary to protect public health and nutrition, and to promote the public interest in sectors of vital importance to their socio-economic and technological development, provided that such measures are consistent with the provisions of this Agreement.  

Appropriate measures, provided that they are consistent with the provisions of this Agreement, may be needed to prevent the abuse of intellectual property rights by right holders or the resort to practices which unreasonably restrain trade or adversely affect the international transfer of technology. 

28.    Thus, the international IP regime lays down the concept of public good as basic to protection of intellectual property rights. The challenge to the policy maker is to balance the two so as to ensure that the rights stimulate innovation while access to inventions for the betterment of society and further development is not unduly blocked. They have to find a via media between the IP maximalists and the IP minimalists.

29.
Keith E. Maskus and Jerome H. Reichman say that those concerned about efficient provision of public goods must address three fundamental issues. These are

What are the optimal levels of the various goods to be supported?

How are the desired goods to be provided?

How to determine the best jurisdictional level of providing public goods?
30.    One approach is to leave it to the market mechanism to ensure that the balance is maintained.  This approach ignores that fact that it is the market forces guided by corporate interests that force depletion of the commons.  There is an inherent conflict between the interest of the producers and consumers in economic terms.  Apart from that, monopolization will adversely affect competition.

31.
The overall objective of a balanced regime, that looks upon IPs as public goods to be optimally used for public benefit, should be to ensure that creators get the optimal incentive to produce new products and new works and the public get fair access to the same.  Ensuring this, however, requires constant review and monitoring.  One time solution is as wrong as ‘one size fits all’ approach in this regard.  Policy makers have to take note of this and enlightened public should be alert to point out deviations detected at the initial stages itself. That is one of the means to make our country, a country dreamt of by Gurudev Rabindranath Tagore when he sang:

Where the mind is without fear and the head is held high 
Where knowledge is free
…
…
…
…

 Where the mind is led forward by thee 
Into ever-widening thought and action
 

Thank You.
� Address  delivered at the convocation of the second batch of students of GNA Patent Gurukal at Mumbai on 9th September, 2007.  The views expressed in this address are personal and do not necessarily reflect those of the organisation in which the author works.
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